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From: kbrooks_apcd@co.slo.ca.us
To: Herrera, Esteban
Cc: Wyeth, George; Vallano, Dena; aarlingenet@co.slo.ca.us; jacontreras@co.slo.ca.us; KTUPPER@CO.SLO.CA.US;


 Drake, Kerry
Subject: Opportunity for States/Tribes/Locals to Submit Proposals for Advanced Air Pollution Monitoring
Date: Wednesday, August 27, 2014 4:53:25 PM
Attachments: SLOAPCDAdvanced Monitoring State Solicitation Final 8-12-14.docx


Mr Herrera:


The San Luis Obispo County Air Pollution Control District is pleased to
submit  our proposal in response to EPA's opportunity for advanced air
pollution monitoring.
The District's proposal focuses on the Village Green Station.


Our proposal Attachment A is below.  If you have any questions, please
contact me.


Regards,


Karen L. Brooks
Manager, Compliance and Monitoring
San Luis Obispo County Air Pollution Control District
3433 Roberto Court
San Luis Obispo, CA 93401
phone: 805.781.5728
fax: 805.781.1002
www.slocleanair.org


(See attached file: SLOAPCDAdvanced Monitoring State Solicitation Final
8-12-14.docx)


[Scanned @co.slo.ca.us]
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Building State/Local Advanced Monitoring Capacity


Infrared Cameras and Village Green Monitoring Stations for Air Pollution


August 12, 2014





ATTACHMENT A


Infrared Camera and Village Green Monitoring Stations for Air Pollution


Information Needed to Identify Priority Proposals





Agency:  	San Luis Obispo County Air Pollution Control District        	Date: August 27, 2014


Contact: 	Primary - Karen Brooks 805-781-5728 kbrooks@co.slo.ca.us


		Secondary - Aeron Arlin Genet 805-781-5998 aarlingenet@co.slo.ca.us 





Applying agency must be authorized to implement programs under the Clean Air Act and eligible to receive grants under section 105 of the Act.  Please provide information on the following factors:





IR Cameras:





1. Agency’s current status – This effort is primarily targeted at agencies that do not already have an IR camera.  If an agency already has a camera (about 16 states may have cameras), it should explain why it needs additional cameras and how it has used its existing cameras.


2.  Intended use – What is the overall intended use of the technology.  Required information includes types of industry/sources located within the state, the expected frequency of its use, and a description of how the camera’s detection capabilities will support the overall use.  Included in Attachment B is additional information on the technology’s detection capabilities and what compounds can/can’t be detected.


3. Community assessments – Does the agency intend to utilize the technology in Environmental Justice areas and/or to address community/citizen concerns with specific examples as available.


4. Does the agency have a Performance Partnership grant or existing section 105 grant, and if so is it willing to amend its PPG or grant to include conditions of use with the IR camera?


5. How will the agency meet the 40% matching requirement?  


6. Confirm that the conditions of the grant will be met.


7. IR camera personnel – Specific information on the two agency designated representatives that would be provided the certification training, to include contact information, title, years with the state agency, and level of experience.  





San Luis Obispo County Air Pollution Control District does not want to apply for this opportunity at this time.

















Village Green (VG) Monitoring Station





1. Location – Have you identified any potential deployment locations, and if so why would be they be ideal for a VG station?





The San Luis Obispo County Air Pollution Control District has identified three potential locations for the VG Station as follows in order of priority:


· Kathleen Canyon Outlook, Nipomo CA – The District would be in partnership with The Land Conservancy of San Luis Obispo County at a new community park dedicated to environmental awareness and stewardship. The park is located in an area that has long-standing, routine state and federal ambient air quality standard exceedences for PM2.5 and occasional ozone state and federal ambient air quality standard exceedences.  San Luis Obispo County may be designated State non-attainment for PM 2.5 as soon as 2015.  Located in a neighborhood setting, this park will serve as a destination for local school’s to send student on field trips to learn about environmental issues and to educate students about the area’s ecological setting.  In addition, there are local community groups concerned about air quality that would visit the VG Station and could benefit from information regarding pollutant levels in this location on a regular basis in a user-friendly format. The VG would also provide information on how to subscribe to local AQI forecast.


· Atascadero West Mall, Atascadero CA – This VG Station location is important because of the educational value.  We hope that VG Station would serve to inform people in this small northern San Luis Obispo County city about air quality where they live in a friendly, easy to understand format. The “West Mall” location is a promenade park near City Hall in a vibrant historical district on right off busy Highway 101.  This area also has several schools and a public library. This area is where occasional exceedences of state and federal ambient air quality standard exceedences for PM2.5 and occasional ozone state and federal ambient air quality standard exceedences have occurred.  The District does have a nearby monitoring station that measures ozone, PM2.5, PM10 and NO2 but linking the data and possible health protective actions that the general public  can take regarding air quality has been difficult.   The VG Station would also provide information on how to subscribe to local AQI forecast. The District already has established relationships with the local high school environmental student club and would continue to partner with the local city government and schools for the location and educational field trips for students and the public.


· Cambria Village, Cambria CA – The Cambria Village is located on the pristine central coast in San Luis Obispo County along Highway 1. The community has voiced air quality concerns regarding PM2.5 and PM10 from fireplaces, woodstoves, bonfires and wood-fired restaurant device emissions. Although the District has done limited short term particulate studies in Cambria; has on-going air quality outreach campaigns and responds to consistent complaints regarding these sources of pollution we note there is limited opportunities for the community to be informed regarding pollutant levels on a regular basis because the District does not have a monitoring station located in or near Cambria.  This area also has several schools and a public library.  The VG Station would also provide information on how to subscribing to local AQI forecast. We would partner with the local Community Services District and the Cambria area schools for the location and educational field trips for students and public. 





2. Pollutants of concern at the location for deployment and within the VG Station’s current capabilities – VG Station currently can monitor for PM2.5 and ozone.  Stations may be able to detect for total VOCs, CO, and NO2 but monitoring of such pollutants would need to be considered on a case by case basis and data quality caveats currently exist.  The proposal description is suggested to include information on the local sources of interest as well as the pollutant types.





The District would be primarily interested in PM2.5 and ozone for all three potential locations.





3.  Intended/Ideal Use of the Technology - Include specifies relevant to the  agency’s goals, such as addressing particular community concerns, evaluating the technology for future monitoring needs, environmental awareness efforts, etc.





Enhancing public awareness of local air quality and engaging the community in working to promote clean air is a key goal in the District’s Strategic Action Plan.  The District outreach plan is designed to increase public awareness on how to minimize individual impacts on air quality and climate change. A key measurement method will be the increased number of individuals who rely on the APCD website to retrieve air quality information, and use of Google Analytics to track trends, customer overviews and traffic; utilization of public surveys to gauge public knowledge and needs of local community; and an increase in number of residents subscribing via AirNow for local AQI forecast.





Addressing particular community concerns has been detailed under Question 1.





The District is very interested in evaluating the technology for future monitoring needs and environmental awareness efforts.  We look forward to showing the VG Station to our sister environmental agencies such as the Regional Water Quality Control Board and the County Public and Environmental Health Departments for potential collaboration efforts for a multi-faceted approach.  The District is very interested in continued use or procurement of a VG Station.





4.  Data – What is the agency’s expected use of the data (e.g. community outreach)?  Timing – Are there any time sensitive factors to be aware of (e.g. need to deploy in FY15)?





The District expects to use the VG Station primarily for community outreach, educational opportunities for students and the public.  The District believes this would be a great opportunity to engage our local communities and bring pollution awareness to them. 





The District does not have limiting timing issues related to the VG Station; however, having the VG in place in advance of high PM season would be beneficial (i.e., spring high wind season at Kathleen’s Canyon Outlook and winter season to capture impacts from fireplaces).





5.  Agency project participation support - How would the financial support be used?  Define agency’s role and/or responsibility.  Explain how the 40% matching requirement will be met.





The District can use the financial support to enhance public awareness of the VG Station and expand on the air quality data that is currently available on our agency’s website. We would also use it for on- going operational costs.





The District will help to locate and obtain necessary permits for the VG Station; do the site coordination work with the host location; and coordinate with station implementation on utilization of data onto our website. The District would assist in the VG Station set-up and on-going maintenance and operation. The District would also be responsible for section 105 grant reporting.





The District would seek to involve Cal Poly San Luis Obispo Environmental Engineering classes participation allowing the students “hands on” monitoring experience and to obtain meaningful scientific data for student projects.  Modeled after Cal Poly’s motto, students will be provided a “Learn by Doing” opportunity to assist on the necessary VG Station maintenance and coordination of performance reporting.





The 40% matching requirement will be met by in-kind donation of District staff time and covering start-up and on-going operational costs.





6.  Agency’s long term plan and capabilities.  Information relative to how the state could continue to evaluate the air monitoring station beyond the one year pilot study without the state/local project participation support.  Information of interest would be how the state envisions funding an entity or gaining the capabilities to independently run the system.  





The District is committed to expanding the access and usefulness of air quality data to all the public that is served throughout SLO County.  The VG Station would be a strong component of the District’s educational efforts if moved to various locations over a multi-year timeframe.  





The District is committed to maintain and support the VG Station beyond the one-year term of this EPA grant.  





In addition, the District will seek out other organizations and agencies to collaborate on VG Station operations (funding and technical support) into future years.
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From: Jordan, Deborah
To: lallen@co.slo.ca.us
Cc: Zimpfer, Amy; Drake, Kerry; gwilley@co.slo.ca.us; biering@ammcglaw.com
Subject: RE: Appeals Court decision on SLOAPCD dust rule
Date: Friday, April 10, 2015 4:41:44 PM


Hi Larry,


Thank you for sending the court decision.  We are meeting with attorneys on Monday to discuss an appropriate
 approach to a letter we would send. 


Have a good vacation.


Debbie


-----Original Message-----
From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us]
Sent: Friday, April 10, 2015 2:45 PM
To: Jordan, Deborah
Cc: Zimpfer, Amy; Drake, Kerry; gwilley@co.slo.ca.us; biering@ammcglaw.com
Subject: Appeals Court decision on SLOAPCD dust rule


Hi Debbie,


I just sent you all a copy of the Appeals Court decision just published this week regarding our dust rule regulating
 emissions from the Oceano Dunes State Vehicular Recreation Area. We are holding a special meeting of our Board
 next Thursday, April 16, to discuss the ruling in closed session and get direction from them on next steps. It would
 be very helpful if you could provide us with your thoughts on any concerns EPA might have if we do not correct
 the legal inaccuracies in the ruling regarding our authority to regulate such a source, or if the decision somehow
 results in overturning our rule or lessening our ability to enforce it.


A letter from you stating such concerns would be helpful in our discussions with the Board next Thursday. I will be
 out of the office on vacation next week, so if you can provide such a letter, please include Gary Willey, our
 Engineering and Compliance Manager, and Ray Biering, District Counsel on your response. I've cc'd them both
 above so you have their email addresses.


Thank you for considering this request. I look forward to hearing from you,


Larry


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B3DBF2D18EC74D249D23EF5B7791E02B-DJORDAN
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From: lallen@co.slo.ca.us
To: Jordan, Deborah
Cc: biering@ammcglaw.com; Drake, Kerry; gwilley@co.slo.ca.us; Zimpfer, Amy
Subject: RE: Appeals Court decision on SLOAPCD dust rule
Date: Friday, April 10, 2015 4:59:09 PM


Thanks Debbie - I really appreciate you being able to respond of such short
notice. I look forward to seeing your response.


Larry


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail


From:   "Jordan, Deborah" <Jordan.Deborah@epa.gov>
To:     "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc:     "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>, "Drake, Kerry"
            <Drake.Kerry@epa.gov>, "gwilley@co.slo.ca.us"
            <gwilley@co.slo.ca.us>, "biering@ammcglaw.com"
            <biering@ammcglaw.com>
Date:   04/10/2015 04:41 PM
Subject:        RE: Appeals Court decision on SLOAPCD dust rule


Hi Larry,


Thank you for sending the court decision.  We are meeting with attorneys on
Monday to discuss an appropriate approach to a letter we would send.


Have a good vacation.


Debbie


-----Original Message-----
From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us]
Sent: Friday, April 10, 2015 2:45 PM
To: Jordan, Deborah
Cc: Zimpfer, Amy; Drake, Kerry; gwilley@co.slo.ca.us; biering@ammcglaw.com
Subject: Appeals Court decision on SLOAPCD dust rule


Hi Debbie,


I just sent you all a copy of the Appeals Court decision just published
this week regarding our dust rule regulating emissions from the Oceano
Dunes State Vehicular Recreation Area. We are holding a special meeting of
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our Board next Thursday, April 16, to discuss the ruling in closed session
and get direction from them on next steps. It would be very helpful if you
could provide us with your thoughts on any concerns EPA might have if we do
not correct the legal inaccuracies in the ruling regarding our authority to
regulate such a source, or if the decision somehow results in overturning
our rule or lessening our ability to enforce it.


A letter from you stating such concerns would be helpful in our discussions
with the Board next Thursday. I will be out of the office on vacation next
week, so if you can provide such a letter, please include Gary Willey, our
Engineering and Compliance Manager, and Ray Biering, District Counsel on
your response. I've cc'd them both above so you have their email addresses.


Thank you for considering this request. I look forward to hearing from you,


Larry


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail


[Scanned @co.slo.ca.us]
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From: lallen@co.slo.ca.us
To: Zimpfer, Amy
Cc: Jordan, Deborah; Drake, Kerry
Subject: RE: Appeals Court decision on SLOAPCD dust rule
Date: Saturday, April 11, 2015 8:30:30 AM


Thanks Amy - I really appreciate the quick response and support from all of
you. I'm available by cell phone if anyone needs to reach me
(805.471.8035).


Many Thanks!
Larry


Sent with Good (www.good.com)


-------- Original Message --------


From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
To :             "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc :        "Jordan, Deborah" <Jordan.Deborah@epa.gov>, "Drake, Kerry"
<Drake.Kerry@epa.gov>
Sent on : 04/10 09:47:50 PM PDT
Subject : Re: Appeals Court decision on SLOAPCD dust rule


Hi Larry,
I got your voicemail and connected with Kerry today. I too am on leave
through Weds next week, but will engage as needed with folks in our office.
Also, I had the opportunity to talk with Karen M. from CARB yesterday and
she described the court action.
Have a good time off.
Let's talk when you're back.
Amy


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On Apr 10, 2015, at 7:59 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
wrote:
>
> Thanks Debbie - I really appreciate you being able to respond of such
short
> notice. I look forward to seeing your response.
>
> Larry
>
> Larry Allen
> Air Pollution Control Officer
> San Luis Obispo County Air Pollution Control District
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> Phone:  805 781-5912
> Fax:      805 781-1002
> Web:    http://www.slocleanair.org
>
> P Please consider the environment before printing this e-mail
>
>
>
> From:    "Jordan, Deborah" <Jordan.Deborah@epa.gov>
> To:    "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
> Cc:    "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>, "Drake, Kerry"
>            <Drake.Kerry@epa.gov>, "gwilley@co.slo.ca.us"
>            <gwilley@co.slo.ca.us>, "biering@ammcglaw.com"
>            <biering@ammcglaw.com>
> Date:    04/10/2015 04:41 PM
> Subject:    RE: Appeals Court decision on SLOAPCD dust rule
>
>
>
> Hi Larry,
>
> Thank you for sending the court decision.  We are meeting with attorneys
on
> Monday to discuss an appropriate approach to a letter we would send.
>
> Have a good vacation.
>
> Debbie
>
> -----Original Message-----
> From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us]
> Sent: Friday, April 10, 2015 2:45 PM
> To: Jordan, Deborah
> Cc: Zimpfer, Amy; Drake, Kerry; gwilley@co.slo.ca.us;
biering@ammcglaw.com
> Subject: Appeals Court decision on SLOAPCD dust rule
>
>
> Hi Debbie,
>
> I just sent you all a copy of the Appeals Court decision just published
> this week regarding our dust rule regulating emissions from the Oceano
> Dunes State Vehicular Recreation Area. We are holding a special meeting
of
> our Board next Thursday, April 16, to discuss the ruling in closed
session
> and get direction from them on next steps. It would be very helpful if
you
> could provide us with your thoughts on any concerns EPA might have if we
do
> not correct the legal inaccuracies in the ruling regarding our authority
to
> regulate such a source, or if the decision somehow results in overturning
> our rule or lessening our ability to enforce it.
>
> A letter from you stating such concerns would be helpful in our
discussions
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> with the Board next Thursday. I will be out of the office on vacation
next
> week, so if you can provide such a letter, please include Gary Willey,
our
> Engineering and Compliance Manager, and Ray Biering, District Counsel on
> your response. I've cc'd them both above so you have their email
addresses.
>
> Thank you for considering this request. I look forward to hearing from
you,
>
> Larry
>
> Larry Allen
> Air Pollution Control Officer
> San Luis Obispo County Air Pollution Control District
> Phone:  805 781-5912
> Fax:      805 781-1002
> Web:    http://www.slocleanair.org
>
> P Please consider the environment before printing this e-mail
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>
>
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>


[Scanned @co.slo.ca.us]
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From: lallen@co.slo.ca.us
To: Drake, Kerry
Subject: RE: Letter to Larry Allen regarding Oceano Dunes.
Date: Wednesday, April 15, 2015 5:27:25 PM


Thank you very much for the response Kerry - please express my thanks to
Debbie. I'll make sure my Board sees this.


Larry


Sent with Good (www.good.com)


-------- Original Message --------


From :      "Drake, Kerry" <Drake.Kerry@epa.gov>
To :             "biering@ammcglaw.com" <biering@ammcglaw.com>,
"gwilley@co.slo.ca.us" <gwilley@co.slo.ca.us>, "lallen_apcd@co.slo.ca.us"
<lallen_apcd@co.slo.ca.us>
Cc :        "richard.corey@arb.ca.gov" <richard.corey@arb.ca.gov>,
"Magliano, Karen@ARB" <karen.magliano@arb.ca.gov>, "Lakin, Matt"
<Lakin.Matthew@epa.gov>, "Steckel, Andrew" <Steckel.Andrew@epa.gov>,
"Kurpius, Meredith" <Kurpius.Meredith@epa.gov>, "Vallano, Dena"
<Vallano.Dena@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
"Spiegelman, Nina" <Spiegelman.Nina@epa.gov>, "Christenson, Kara"
<Christenson.Kara@epa.gov>, "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>, "LEVIN,
NANCY" <Levin.Nancy@epa.gov>, "rcorey@arb.ca.gov" <rcorey@arb.ca.gov>
Sent on : 04/15 03:02:31 PM PDT
Subject : Letter to Larry Allen regarding Oceano Dunes.


Hi All,


Attached please see a letter from Deborah Jordan to Larry Allen regarding
control of emissions from Oceano Dunes.


Thanks,


Kerry Drake


Associate Director, Air Division


U.S. EPA, Region 9


415-947-4157



mailto:lallen@co.slo.ca.us
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 (See attached file: 04-15-2015_Allen_SLO.pdf)
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From: lallen@co.slo.ca.us
To: Zimpfer, Amy
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen; Lakin, Matt; Steckel, Andrew;


 Spiegelman, Nina
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Thursday, May 28, 2015 3:41:20 PM


No, I can make any time work on Monday, so please pick a time that works
best for you all and let me know and I'll put it in my calendar.


Thanks so much, and I look forward to speaking with you on Monday.


Larry


Sent with Good (www.good.com)


-------- Original Message --------


From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
To :             "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
<Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
"McKaughan, Colleen" <McKaughan.Colleen@epa.gov>, "Lakin, Matt"
<Lakin.Matthew@epa.gov>, "Steckel, Andrew" <Steckel.Andrew@epa.gov>,
"Spiegelman, Nina" <Spiegelman.Nina@epa.gov>
Sent on : 05/28 01:18:51 PM PDT
Subject : Re: Request for EPA opinion on MOA vs Rule to acheive attainment


Monday would be good. Any time you are NOT available?


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On May 28, 2015, at 12:48 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
wrote:
>
>
> Thanks Amy. I'm out of the office until Monday - would it be possible to
> set up a call with you and whoever else we need for Monday or Tues next
> week to discuss this? I'll make myself available at whatever time works
for
> you all.
>
> Thanks,
> Larry
>
>
>
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> Sent with Good (www.good.com)
>
>
>
> -------- Original Message --------
>
> From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
> To :         "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
> Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
> <Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
> "McKaughan, Colleen" <McKaughan.Colleen@epa.gov>
> Sent on : 05/27 07:35:45 PM PDT
> Subject : Re: Request for EPA opinion on MOA vs Rule to acheive
attainment
>
> Hi Larry,
> I was in Tijuana for a U.S./MX border meeting today and just now saw you
> tried to call. I will discuss this with Debbie and others tomorrow. Stay
> tuned.
>
> Amy Zimpfer, Associate Director, USEPA, Region 9
> +1 415.947.4146
> zimpfer.amy@epa.gov
>
>
>>> On May 27, 2015, at 6:31 PM, "lallen@co.slo.ca.us"
<lallen@co.slo.ca.us>
>> wrote:
>>
>>
>> Hi Debbie,
>>
>> I hope all is well with you. I realize you're about to leave for your
> D.C.
>> assignment, so I've cc'd your executive team on this in the hopes that
> one
>> of you can provide a response to my request.
>>
>> At our Board hearing today, we asked the Board to amend Rule 1001 (the
>> Oceano Dunes Dust Rule) to remove the permit requirement to comply with
> the
>> recent Court of Appeals opinion that the facility is not a contrivance
> and
>> therefore cannot be required to obtain an air permit. Yesterday at 3:00
> pm,
>> Friends of the Oceano Dunes, who initiated and won the contrivance case,
>> delivered a 900 page comment package to APCD opposing our proposed
>> amendment and suggesting we implement other options instead, most of
> which
>> involved vacating Rule 1001 and trying something different, including an
>> MOA instead of the rule. Quite a lengthy discussion ensued among our
> Board
>> members, particularly regarding crafting an MOA to replace the rule.
>>
>> I responded that an MOA would not be acceptable to EPA as a regulatory
>> enforcement mechanism to ensure the emission reductions required to come
>> into attainment of federal PM standards would be achieved in a timely







>> manner. The Board asked me to request EPA to provide an official letter
>> stating your position on this matter; specifically, whether or not
>> substituting a negotiated MOA with State Parks would be acceptable to
EPA
>> as a demonstration that we were on a path to attainment and thus avoid
>> federal intervention. In light of your April 15, 2015 letter to the
>> District, the Board's primary concern is the potential for a
> nonattainment
>> designation by EPA for the federal PM10 and/or PM 2.5 standards if the
> rule
>> were to be rescinded and replaced with an MOA.
>>
>> The Board is hoping you can provide a response by or before our next
> Board
>> meeting on June 17. Please let me know if you can provide such a letter
> and
>> the timeframe in which we might expect it, and please call me if if you
>> have any questions or need clarification on this request.
>>
>> Thank you, and I look forward to hearing from you.
>>
>> Larry
>>
>> Larry Allen
>> Air Pollution Control Officer
>> San Luis Obispo County Air Pollution Control District
>> Phone:  805 781-5912
>> Fax:      805 781-1002
>> Web:    http://www.slocleanair.org
>>
>> P Please consider the environment before printing this e-mail
>>
>>
>>
>>
>>
>>
>>
>>
>>
>>
>> [Scanned @co.slo.ca.us]
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>
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From: lallen@co.slo.ca.us
To: Zimpfer, Amy
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Thursday, May 28, 2015 12:48:39 PM


Thanks Amy. I'm out of the office until Monday - would it be possible to
set up a call with you and whoever else we need for Monday or Tues next
week to discuss this? I'll make myself available at whatever time works for
you all.


Thanks,
Larry


Sent with Good (www.good.com)


-------- Original Message --------


From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
To :             "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
<Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
"McKaughan, Colleen" <McKaughan.Colleen@epa.gov>
Sent on : 05/27 07:35:45 PM PDT
Subject : Re: Request for EPA opinion on MOA vs Rule to acheive attainment


Hi Larry,
I was in Tijuana for a U.S./MX border meeting today and just now saw you
tried to call. I will discuss this with Debbie and others tomorrow. Stay
tuned.


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On May 27, 2015, at 6:31 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
wrote:
>
>
> Hi Debbie,
>
> I hope all is well with you. I realize you're about to leave for your
D.C.
> assignment, so I've cc'd your executive team on this in the hopes that
one
> of you can provide a response to my request.
>
> At our Board hearing today, we asked the Board to amend Rule 1001 (the
> Oceano Dunes Dust Rule) to remove the permit requirement to comply with
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the
> recent Court of Appeals opinion that the facility is not a contrivance
and
> therefore cannot be required to obtain an air permit. Yesterday at 3:00
pm,
> Friends of the Oceano Dunes, who initiated and won the contrivance case,
> delivered a 900 page comment package to APCD opposing our proposed
> amendment and suggesting we implement other options instead, most of
which
> involved vacating Rule 1001 and trying something different, including an
> MOA instead of the rule. Quite a lengthy discussion ensued among our
Board
> members, particularly regarding crafting an MOA to replace the rule.
>
> I responded that an MOA would not be acceptable to EPA as a regulatory
> enforcement mechanism to ensure the emission reductions required to come
> into attainment of federal PM standards would be achieved in a timely
> manner. The Board asked me to request EPA to provide an official letter
> stating your position on this matter; specifically, whether or not
> substituting a negotiated MOA with State Parks would be acceptable to EPA
> as a demonstration that we were on a path to attainment and thus avoid
> federal intervention. In light of your April 15, 2015 letter to the
> District, the Board's primary concern is the potential for a
nonattainment
> designation by EPA for the federal PM10 and/or PM 2.5 standards if the
rule
> were to be rescinded and replaced with an MOA.
>
> The Board is hoping you can provide a response by or before our next
Board
> meeting on June 17. Please let me know if you can provide such a letter
and
> the timeframe in which we might expect it, and please call me if if you
> have any questions or need clarification on this request.
>
> Thank you, and I look forward to hearing from you.
>
> Larry
>
> Larry Allen
> Air Pollution Control Officer
> San Luis Obispo County Air Pollution Control District
> Phone:  805 781-5912
> Fax:      805 781-1002
> Web:    http://www.slocleanair.org
>
> P Please consider the environment before printing this e-mail
>
>
>
>
>
>
>
>
>
>



http://www.slocleanair.org/





> [Scanned @co.slo.ca.us]
>


[Scanned @co.slo.ca.us]








From: Zimpfer, Amy
To: lallen@co.slo.ca.us
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen; Lakin, Matt; Steckel, Andrew; Spiegelman, Nina
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Monday, June 01, 2015 8:52:50 AM


HI Larry,


I have folks holding 11am this morning for a call.  Does that work for you?
Thanks,
Amy


Amy Zimpfer, Associate Director
USEPA, Region 9, Air Division
75 Hawthorne Street, San Francisco, CA 94105
zimpfer.amy@epa.gov  + 1.415.947.4146
_________________________________________________________________________________________                                                                                                                                                                                 


NOTICE: This communication may contain privileged or other confidential information.  If you are not the intended recipient, or believe that you have received this communication in error, please do not print, copy,
 retransmit, disseminate, or otherwise use the information.  Also, please indicate to the sender that you have received this communication in error, and delete the copy you received.


-----Original Message-----
From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us]
Sent: Thursday, May 28, 2015 3:41 PM
To: Zimpfer, Amy
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen; Lakin, Matt; Steckel, Andrew; Spiegelman, Nina
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment


No, I can make any time work on Monday, so please pick a time that works best for you all and let me know and I'll put it in my calendar.


Thanks so much, and I look forward to speaking with you on Monday.


Larry


Sent with Good (www.good.com)


-------- Original Message --------


From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
To :             "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
<Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>, "McKaughan, Colleen" <McKaughan.Colleen@epa.gov>, "Lakin, Matt"
<Lakin.Matthew@epa.gov>, "Steckel, Andrew" <Steckel.Andrew@epa.gov>, "Spiegelman, Nina" <Spiegelman.Nina@epa.gov> Sent on : 05/28 01:18:51 PM PDT Subject : Re: Request for EPA opinion on MOA vs
 Rule to acheive attainment


Monday would be good. Any time you are NOT available?


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On May 28, 2015, at 12:48 PM, "lallen@co.slo.ca.us"
> <lallen@co.slo.ca.us>
wrote:
>
>
> Thanks Amy. I'm out of the office until Monday - would it be possible
> to set up a call with you and whoever else we need for Monday or Tues
> next week to discuss this? I'll make myself available at whatever time
> works
for
> you all.
>
> Thanks,
> Larry
>
>
>
> Sent with Good (www.good.com)
>
>
>
> -------- Original Message --------
>
> From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
> To :         "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
> Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
> <Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
> "McKaughan, Colleen" <McKaughan.Colleen@epa.gov> Sent on : 05/27
> 07:35:45 PM PDT Subject : Re: Request for EPA opinion on MOA vs Rule
> to acheive
attainment
>
> Hi Larry,
> I was in Tijuana for a U.S./MX border meeting today and just now saw
> you tried to call. I will discuss this with Debbie and others
> tomorrow. Stay tuned.
>
> Amy Zimpfer, Associate Director, USEPA, Region 9
> +1 415.947.4146
> zimpfer.amy@epa.gov
>
>
>>> On May 27, 2015, at 6:31 PM, "lallen@co.slo.ca.us"
<lallen@co.slo.ca.us>
>> wrote:
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>>
>>
>> Hi Debbie,
>>
>> I hope all is well with you. I realize you're about to leave for your
> D.C.
>> assignment, so I've cc'd your executive team on this in the hopes
>> that
> one
>> of you can provide a response to my request.
>>
>> At our Board hearing today, we asked the Board to amend Rule 1001
>> (the Oceano Dunes Dust Rule) to remove the permit requirement to
>> comply with
> the
>> recent Court of Appeals opinion that the facility is not a
>> contrivance
> and
>> therefore cannot be required to obtain an air permit. Yesterday at
>> 3:00
> pm,
>> Friends of the Oceano Dunes, who initiated and won the contrivance
>> case, delivered a 900 page comment package to APCD opposing our
>> proposed amendment and suggesting we implement other options instead,
>> most of
> which
>> involved vacating Rule 1001 and trying something different, including
>> an MOA instead of the rule. Quite a lengthy discussion ensued among
>> our
> Board
>> members, particularly regarding crafting an MOA to replace the rule.
>>
>> I responded that an MOA would not be acceptable to EPA as a
>> regulatory enforcement mechanism to ensure the emission reductions
>> required to come into attainment of federal PM standards would be
>> achieved in a timely manner. The Board asked me to request EPA to
>> provide an official letter stating your position on this matter;
>> specifically, whether or not substituting a negotiated MOA with State
>> Parks would be acceptable to
EPA
>> as a demonstration that we were on a path to attainment and thus
>> avoid federal intervention. In light of your April 15, 2015 letter to
>> the District, the Board's primary concern is the potential for a
> nonattainment
>> designation by EPA for the federal PM10 and/or PM 2.5 standards if
>> the
> rule
>> were to be rescinded and replaced with an MOA.
>>
>> The Board is hoping you can provide a response by or before our next
> Board
>> meeting on June 17. Please let me know if you can provide such a
>> letter
> and
>> the timeframe in which we might expect it, and please call me if if
>> you have any questions or need clarification on this request.
>>
>> Thank you, and I look forward to hearing from you.
>>
>> Larry
>>
>> Larry Allen
>> Air Pollution Control Officer
>> San Luis Obispo County Air Pollution Control District
>> Phone:  805 781-5912
>> Fax:      805 781-1002
>> Web:    http://www.slocleanair.org
>>
>> P Please consider the environment before printing this e-mail
>>
>>
>>
>>
>>
>>
>>
>>
>>
>>
>> [Scanned @co.slo.ca.us]
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>


[Scanned @co.slo.ca.us]
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From: Zimpfer, Amy
To: lallen@co.slo.ca.us
Cc: Jordan, Deborah; Drake, Kerry
Subject: Re: Appeals Court decision on SLOAPCD dust rule
Date: Friday, April 10, 2015 9:47:54 PM


Hi Larry,
I got your voicemail and connected with Kerry today. I too am on leave through Weds next week, but will engage as
 needed with folks in our office.
Also, I had the opportunity to talk with Karen M. from CARB yesterday and she described the court action.
Have a good time off.
Let's talk when you're back.
Amy


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On Apr 10, 2015, at 7:59 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us> wrote:
>
> Thanks Debbie - I really appreciate you being able to respond of such short
> notice. I look forward to seeing your response.
>
> Larry
>
> Larry Allen
> Air Pollution Control Officer
> San Luis Obispo County Air Pollution Control District
> Phone:  805 781-5912
> Fax:      805 781-1002
> Web:    http://www.slocleanair.org
>
> P Please consider the environment before printing this e-mail
>
>
>
> From:    "Jordan, Deborah" <Jordan.Deborah@epa.gov>
> To:    "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
> Cc:    "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>, "Drake, Kerry"
>            <Drake.Kerry@epa.gov>, "gwilley@co.slo.ca.us"
>            <gwilley@co.slo.ca.us>, "biering@ammcglaw.com"
>            <biering@ammcglaw.com>
> Date:    04/10/2015 04:41 PM
> Subject:    RE: Appeals Court decision on SLOAPCD dust rule
>
>
>
> Hi Larry,
>
> Thank you for sending the court decision.  We are meeting with attorneys on
> Monday to discuss an appropriate approach to a letter we would send.
>
> Have a good vacation.
>
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> Debbie
>
> -----Original Message-----
> From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us]
> Sent: Friday, April 10, 2015 2:45 PM
> To: Jordan, Deborah
> Cc: Zimpfer, Amy; Drake, Kerry; gwilley@co.slo.ca.us; biering@ammcglaw.com
> Subject: Appeals Court decision on SLOAPCD dust rule
>
>
> Hi Debbie,
>
> I just sent you all a copy of the Appeals Court decision just published
> this week regarding our dust rule regulating emissions from the Oceano
> Dunes State Vehicular Recreation Area. We are holding a special meeting of
> our Board next Thursday, April 16, to discuss the ruling in closed session
> and get direction from them on next steps. It would be very helpful if you
> could provide us with your thoughts on any concerns EPA might have if we do
> not correct the legal inaccuracies in the ruling regarding our authority to
> regulate such a source, or if the decision somehow results in overturning
> our rule or lessening our ability to enforce it.
>
> A letter from you stating such concerns would be helpful in our discussions
> with the Board next Thursday. I will be out of the office on vacation next
> week, so if you can provide such a letter, please include Gary Willey, our
> Engineering and Compliance Manager, and Ray Biering, District Counsel on
> your response. I've cc'd them both above so you have their email addresses.
>
> Thank you for considering this request. I look forward to hearing from you,
>
> Larry
>
> Larry Allen
> Air Pollution Control Officer
> San Luis Obispo County Air Pollution Control District
> Phone:  805 781-5912
> Fax:      805 781-1002
> Web:    http://www.slocleanair.org
>
> P Please consider the environment before printing this e-mail
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>
>
>
>
>
>
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>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>








From: lallen@co.slo.ca.us
To: Jordan, Deborah
Cc: Zimpfer, Amy; Drake, Kerry
Subject: Appeal Court decision on dust rule
Date: Friday, April 10, 2015 2:28:09 PM
Attachments: B248814_OPN_FriendsofOceanoDunes.pdf


Hi Debbie,


As I mentioned in my voicemail, the 3rd District Court of Appeals issued
their decision yesterday on the permit requirement in our dust rule and
found that it's not a contrivance subject to permit. It's a published
decision, so it will affect every air district in the state. It's very
poorly written, with some statements made that are in direct conflict with
established law in the H&SC. The main arguments listed in the decision
appear to be pulled directly from the appellant's briefs. It also provides
no direction on what actions need to be taken as a result of the ruling, or
how it specifically affects our rule. Its a very sloppy piece of work, and
could be interpreted to overturn the entire rule, not just the permit
requirement.


We're scheduling a special meeting of our Board next week to get direction
on how to proceed. We have until April 21 to file a motion for
reconsideration so we can at least get the factual errors corrected; I'm
doubtful my Board will vote to go beyond that and seek reconsideration by
the Supreme Court, but that will be one of the options we present. I would
like to speak with you regarding EPAs opinions on this decision and the
ultimate disposition of our rule.


I would appreciate a brief phone call ASAP in preparation for my Board mtg
on Thursday. I'll be out on vacation all next week, so if don't talk today
please call me on my cell phone. I left a voicemail for Amy as well and
already spoke to Kerry, so he can brief you on our conversation if we are
unable to connect.


I look forward to speaking with you. In the meantime, here's a copy of the
decision for your reading pleasure.


Larry
805.781.5920 desk
805.471.8035 cell


(See attached file: B248814_OPN_FriendsofOceanoDunes.pdf)


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA



SECOND APPELLATE DISTRICT



DIVISION SIX



FRIENDS OF OCEANO DUNES, INC., 



Plaintiff and Appellant,



v.



SAN LUIS OBISPO COUNTY AIR 
POLLUTION CONTROL DISTRICT et
al.,



Defendants and Respondents.



2d Civil No. B248814
(Super. Ct. No. CV120013)
(San Luis Obispo County)



Consistent with the laudable goal of safeguarding the public health, the trial 



court "stretched" to find a dictionary definition of the word "contrivance" to describe a state 



park.  As Justice Oliver Wendall Holmes said:  "A word is not a crystal, transparent and 



unchanged; It is the skin of a living thought and may vary greatly in color and content 



according to the circumstances and the time in which it is used."  (See Almar Limited v 



County of Ventura (1997) 56 Cal.App. 4th 105, 106.)  This appeal "turns" on the meaning of



the word "contrivance."  (Id., at p. 107.)  Neither the trial court nor an appellate court is at 



liberty to pick a dictionary definition to reach a desired result  (See People v. Arno (1979) 



90 Cal.App.3d 505, 514, fn.2.)  As we shall explain, the time-honored rule of ejusdem 



generis requires that in the context of construing Health and Safety Code section 42300 



subdivision (a) a state park is not a "contrivance."  Thus, the trial court erroneously ruled 



that a local air pollution control district has the power to regulate air emissions emanating 



from a state park by a permit requirement. 
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Friends of Oceano Dunes, Inc., a California non-profit corporation and 



voluntary association, appeals the dismissal of its writ of mandate petition (Code Civ. Proc., 



§ 1085) and complaint for declaratory/injunctive relief.   Appellant contends that the San 



Luis Obispo County Air Pollution Control District (District) exceeded its authority in 



adopting rule 1001 of Regulation X, Fugitive Dust Emission Standards Limitation and 



Prohibitions (Rule 1001), which requires that the California Department of Parks and 



Recreation obtain an air emissions permit to operate the Oceano Dunes States Vehicular 



Recreation Area.  The trial court found that Health and Safety Code section 42300



subdivision (a) authorized District to impose a permit system to regulate sand and dust 



emissions caused by off-road recreational vehicles using the state park.1



Air Pollution Regulation



Two statutory schemes regulate air quality in California: the Federal Clean Air 



Act (42 U.S.C. §§ 7401 et seq.) and the California Clean Air Act (§§ 39000 et seq.).  (See 



California Bldg. Industry Assn. v. San Joaquin Valley Air Pollution Control Dist. (2009) 



178 Cal.App.4th 120, 125.)  Under the federal Clean Air Act, the Environmental Protection 



Agency (EPA) sets national air quality standards for the maximum allowable concentration 



of a given pollutant.  (Ibid.) Each state has the primary responsibility for assuring air 



quality within its geographic area.  (Ibid.)



Under the California Clean Air Act, the California Air Resources Board 



(CARB) is charged with developing a state implementation plan to ensure compliance with 



federal air quality standards.  (§§ 39602; 41502-41505.)   CARB is solely responsible for 



vehicular sources of air pollution.  (§39002.)  Local and regional air pollution control 



districts have the primary responsibility of controlling air pollution from all sources other 



than vehicular sources.  (Ibid.) Section 42300 subdivision (a) provides:  "Every district 



board may establish by regulation, a permit system that requires . . . that before any person 



builds, erects, alters, replaces, operates, or uses any article, machine, equipment, or other 



1 Unless otherwise stated, all statutory references are to the Health and Safety Code.
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contrivance which may cause the issuance of air contaminants, the person obtain a permit to 



do so from the air pollution control officer of the district."  



At issue is whether District is statutorily authorized to regulate the operation 



of the Oceano Dunes State Vehicular Recreational Area (SVRA), a 3,600 acre recreational 



park consisting of natural beach and sand dunes.  SVRA, formerly known as the Pismo 



Dunes State Vehicular Area, was created in 1974 for dune buggies and off-road recreational 



vehicles.  (Sierra Club v. Department of Parks & Recreation (2012) 202 Cal.App.4th 735, 



739.)  Approximately 2,100 acres of the park are closed to motorized recreation and 



managed as native habitat. The SVRA hosts 1.6 million visitors a year who camp, walk, 



fish, surf, and operate off-road vehicles on the beach and sand dunes. Operation of the 



SVRA is important to the state park system, to off-road recreational vehicle communities, 



and to the local coastal economy.



Rule 1001 - Regulation of Dune Vehicle Activity Areas



After research groups determined that the SVRA was a contributing factor to 



elevated PM10 emissions, District conducted its own study and found that off-road



recreational vehicles de-vegetate and disturb the surface crust of sand dunes. 2 This



disturbance increases the ability of winds to blow sand and dust inland to Nipomo Mesa.



PM10 levels at Nipomo Mesa exceed state health standards approximately 65 days a year,



exposing residents to serious health risks. In response to the air emissions problem, District 



adopted Rule 1001 (entitled "Coastal Dunes Dust Control Requirements") which applies to 



any operator of a coastal dune vehicle activity area greater than 100 acres in size. Rule 1001 



provides:  "All facilities subject to this rule shall obtain a Permit to Operate from the Air 



Pollution Control District . . . ."  (Paragraph C, § 5.)  



Trial Court Ruling



2 Under the federal Clean Air Act, the EPA has established national ambient air quality 
standards and identified criteria pollutants that include course particulate matter (PM 10).  
(See California Unions for Reliable Energy v. Mojave Desert Air Quality Management Dist. 
(2009) 178 Cal.App.4th 1225, 1231-1232.)  "Particulate matter (PM) refers to very small 
solid or liquid particles that can be suspended in the atmosphere."  (Id., at p. 1231.)
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Appellant filed a petition for traditional writ of mandate and complaint for 



injunctive/declaratory relief alleging that Rule 1001 exceeds District's statutory authority. 



California Department of Parks and Recreation (State Parks) was named as a real party in 



interest. Denying the writ petition, the trial court concluded that section 42300 granted 



District authority to treat the SVRA as a direct source of air pollution.  The trial court found 



that "a managed recreational facility is reasonably viewed as 'a contrivance' devised by man 



-- i.e., -- not something that occurs naturally, which causes the emissions of airborne 



particulate matter (sand and dust) from the dunes."  



Standing



District argues that appellant lacks standing to prosecute the appeal because it 



is not prejudicially affected by the judgment.  "As a general rule, a party must be 



'beneficially interested' to seek a writ of mandate.  (Code Civ. Proc., § 1086.)"  (Save the 



Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal.4th 155, 165.)  The 



beneficial interest must be direct and substantial.  (Id., at p. 166.)  The trial court found that 



appellant has a beneficial interest in the operation of the SVRA and standing to bring the 



action.  We concur.  The continued operation of the SVRA directly affects appellant and its 



members who have an interest in ensuring that District does not eliminate or restrict off-road



vehicle recreation.



The "public interest" exception also confers standing where the question is one 



of an important public right and the object of the action is to enforce a public duty. (Save 



the Plastic Bag Coalition v City of Manhattan Beach, supra, 52 Cal.4th at p. 166 [corporate 



plaintiff can have both public interest and beneficial interest standing where the challenged 



rule has a severe and immediate effect on member's activities].)  The interpretation and 



scope of section 42300 is a matter of general public interest that affects a broad swath of 



recreational park users and 35 air pollution control districts.  (See e.g., Watershed Enforcers 



v, Department of Water Resources (2010) 185 Cal.App.4th 969, 978.) Santa Barbara 



County Air Pollution Control District, in its amicus brief, concedes that the appeal presents 



an important issue of statutory interpretation affecting the permit authority of all California 



air pollution control districts.
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Standard of Review 



District argues that Rule 1001 is a quasi-legislative act entitled to great 



deference by the court.  (See American Coatings Assn. v. South Coast Air Quality 



Management District (2012) 54 Cal.4th 446, 461.)  Air pollution control districts have the 



authority to "adopt and enforce rules and regulations to achieve state and federal ambient air 



quality standards, in all areas affected by emission sources under their jurisdiction. . ." (§ 



40001, subd. (a).)  Here the writ petition focuses on the narrow issue of whether Rule 1001 



exceeds District's lawmaking authority.  "[W]hen an implementing regulation is challenged 



on the ground that it is 'in conflict with the statute' [citation] or does not 'lay within the 



lawmaking authority delegated by the Legislature [citation], the issue of statutory 



construction is a question of law on which a court exercises independent judgment. 



[Citation.]  In determining whether an agency has incorrectly interpreted the statute it 



purports to implement, a court gives weight to the agency's construction. [Citation.]  'How 



much weight . . . is "situational," and greater weight may be appropriate when an agency has 



a ' "comparative interpretive advantage over the courts" ' as when " 'the legal text to be 



interpreted is technical, obscure, complex, open-ended, or entwined with issues of fact, 



policy, and discretion.' " [Citation.])  'Nevertheless, the proper interpretation of a statute is 



ultimately the court's responsibility.' [Citation.]" (Western States Petroleum Assn. v. Board 



of Equalization (2013) 57 Cal.4th 401, 415-416.)



Direct versus Indirect Sources of PM10 Emissions



Section 42300, subdivision (a) provides that an air pollution control district 



may require "that before any person builds, erects, alters, replaces, operates or uses any 



article, machine, equipment, or other contrivance that may cause the issuance of air 



contaminants, the person obtain a permit to do so from the air pollution control officer of the 



district."  "Person" includes any state or local governmental agency.  (§ 39047, subd. (b).)  



Before Rule 1001 was adopted, no air pollution control district has ever required that a state 



park obtain a permit for the use of off-road recreational vehicles.  The reason is 



straightforward.  Air pollution control districts are not statutorily authorized to regulate 
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motor vehicle emissions (§ 40000) or impose a permit system on indirect sources of air 



pollution.  (See 76 Ops. Cal. Atty. Gen. 11, 19 (1993).)  



Although the California Clean Air Act does not say what an "indirect source" 



is, the federal Clean Air Act defines "indirect source" to mean "a facility, building, structure, 



installation, real property, road, or highway which attracts, or may attract, mobile sources of 



pollution. Such term includes parking lots, parking garages, and other facilities subject to 



any measure for management of parking supply . . . . Direct emissions sources or facilities 



at, within, or associated with, any indirect source shall not be deemed indirect sources. . . ." 



(42 U.S.C. § 7410(a)(5)(C); see California Building Industry Assn. v. San Joaquin Valley 



Air Pollution Control Dist. (2009) 178 Cal.App.4th 120, 126.) 3 An example would be a 



sports facility or parking structure that attracts vehicles (i.e., a mobile source activity).  (42 



U.S.C. § 7410, subd. (a)(5)(C); see South Terminal Corp. v. Environmental Protection 



Agency (1st. Cir, 1974) 504 F.2d 646, 668, fn. 24.)  



District's South County Phase 2 Particulate Study, which is the genesis for 



Rule 1001, states that SVRA off-road vehicular activities are an indirect source of PM10 



emissions:  "Offroad vehicle activity on the dunes is known to cause de-vegetation, 



destabilization of dune structure and destruction of the natural crust on the dune surface [].  



All of these act to increase the ability of winds to entrain sand particles from the dunes and 



carry them to the Mesa, which is an indirect emissions impact from the vehicles."  



(Emphasis added.) 



Because air pollution control districts are precluded from regulating indirect 



sources of PM10 emissions, District asserts on appeal that fugitive dust/sand from the 



SVRA is a direct source emission.  We reject this contention.  The argument would be 



plausible if a state park was operating a sand quarry or removing contaminated soil with 



machinery.  The Legislature has provided that those activities (a stationary source emitting 



3 The California Air Regional Board defines "indirect source" as "any facility, building, 
structure or installation, or combination that attracts mobile source activity that results in the 
emissions of any pollutant for which there is a state ambient air quality standard."  
(California Building Industry Assn. v. San Joaquin Valley Air Pollution Control Dist.,
supra, 178 Cal.App.4th at p. 137.)     
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air pollutants) are subject to regulatory permits.4 (See e.g., § 42310.5 [asphalt plants]; 



§§ 42314.1, 42315 [facilities that burn municipal waste, landfill gas, or digester gas].) A



sand dune, however, is an inert mound of sand.  If off-road recreational vehicles cause or



exacerbate PM10 emissions and District can regulate them, then any local air pollution 



district could control any recreational activity that combines with any natural phenomenon



causing air pollution. This would include boats on a lake, motorcycles in a desert, and 



snowmobiles in a forest.  



Is a State Park a "Contrivance?"



District argues that it has section 42300 regulatory power over the SVRA 



because an "other contrivance" is any man-made improvement that is a direct source of air 



emissions.  "Contrivance" is commonly defined as a "mechanical device" or "an artificial 



arrangement or development."  (Webster's Collegiate Dictionary (10th ed. 1999), p. 252; see 



Baugh v. Beatty (1949) 91 Cal.App.2d 786, 791 [using Webster's definition of 



"contrivance"].)  For purposes of statutory interpretation, the doctrine of ejusdem generis



applies.  In Moore v. California State Bd. of Accountancy (1992) 2 Cal.4th 999, 1011-1012, 



our California Supreme Court has defined this doctrine as follows:  "[W]hen a statute 



contains a list or catalogue of items, a court should determine the meaning of each by 



reference to the others, giving preference to an interpretation that uniformly treats items 



similar in nature and scope. [Citations.]  In accordance with this principle of construction, a 



court will adopt a restrictive meaning of a listed item if acceptance of a more [expansive]



meaning would make other items in the list unnecessary or redundant, or would otherwise 



make the item markedly dissimilar to the other items in the list. [Citations.]"  (Ibid.)



Here the statutory list is "any article, machine, equipment, or other contrivance



which may cause the issuance of air contaminants."  (§ 42300, subd. (a).)  Under the rule of 



4 Section 42310 (which is referenced in section 42300, subdivision (a)) lists activities that 
are exempt from air emissions regulatory permits: the operation of vehicles; structures 
designed for and used exclusively as a dwelling for not more than four families; incinerators 
used in connection with those structures, barbecue equipment not used for commercial 
purposes, and repairs or maintenance not involving structural changes to any equipment for 
which a permit has been granted.  
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ejusdem generis, the general term ["other contrivance"] is " 'restricted to those things that 



are similar to those which are enumerated specifically.' [Citation.]"  (Harris v. Capital 



Growth Investors XIV (1991) 52 Cal.3d 1142, 1160, fn. 7; see Civ. Code, § 3534 



["Particular expressions qualify those which are general."] "Other contrivance" refers to an 



article, machine equipment or device that a person builds, erects, alters, replaces, operates, 



or uses.



District argues that the SVRA is a "contrivance" because it has gates, fences, 



walking paths, access roads, signage, parking lots, and restrooms.  But these improvements



to the dunes are not the cause of the emissions.  They do not directly or indirectly cause 



emissions and without them, off-road recreational vehicles would still go to the park.  We 



do not believe that a fence or sign designating the sand dunes as an off-road recreational 



area makes the SVRA a "contrivance" or a direct source of air pollution.  If the rule was 



otherwise, District would have the authority to regulate the operation of any state park



simply because the park has as a fence, gate, sign, or parking lot.  



Pursuant to the ejusdem generis rule, the courts could reasonably construe the 



word "contrivance" as e.g., any tool, implement, apparatus, device, appliance or mechanism.



They are "similar in nature and scope" with the words, "article, machine, equipment." The



objective reader should ask whether a state park is "similar in nature and scope" with the 



words "article, machine, equipment."  We borrow from Justice Holmes.  A word, the skin of 



a living thought, can be stretched only so far before a new color and content emerges.  The



"circumstances" in which the word "contrivance" is used in section 42300 subdivision (a)



compel the conclusion that the Legislature did not contemplate that a "contrivance" would 



include a state park.  



If District wants to add a state park to the section 42300 list, the remedy lies 



with the Legislature.  Rule 1001, as written, attempts to do indirectly what District cannot 



do directly.  We have no power to rewrite section 42300 or, under the guise of construction, 



read into the statute something the Legislature omitted.  " ' "Courts must take a statute as 



they find it, and [even] if its operation results in inequality or hardship in some cases, the 



remedy therefore lies with the legislative authority." ' [Citation.]" (Sierra Club. v. 











9



Department of Parks & Recreation, supra, 202 Cal.App.4th at p. 744.) We express no 



opinion on whether or how the Legislature should remedy the perceived problem.  



The judgment (order dismissing petition for writ of mandate and complaint for 



injunctive/declaratory relief) is reversed. Appellant is awarded costs on appeal.



CERTIFIED FOR PUBLICATION



YEGAN, J.
We concur:



GILBERT, P.J.



PERREN, J.
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Charles S. Crandall, Judge



Superior Court County of San Luis Obispo



______________________________



Thomas D. Roth, for Appellant.



Raymond A. Biering, Jeffrey A. Minnery; Adamski, Moroski, Madden, for 



Respondents.



Michael C. Ghizzoni, County Counsel, County of Santa Barbara and William 



M. Dillon, Senior Deputy, Amicus Curiae, for Respondents.



Babal Nafici, Sierra Club, Amicus Curiae for Respondent
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From: Zimpfer, Amy
To: lallen@co.slo.ca.us
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen
Subject: Re: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Wednesday, May 27, 2015 7:35:48 PM


Hi Larry,
I was in Tijuana for a U.S./MX border meeting today and just now saw you tried to call. I will discuss this with
 Debbie and others tomorrow. Stay tuned.


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On May 27, 2015, at 6:31 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us> wrote:
>
>
> Hi Debbie,
>
> I hope all is well with you. I realize you're about to leave for your D.C.
> assignment, so I've cc'd your executive team on this in the hopes that one
> of you can provide a response to my request.
>
> At our Board hearing today, we asked the Board to amend Rule 1001 (the
> Oceano Dunes Dust Rule) to remove the permit requirement to comply with the
> recent Court of Appeals opinion that the facility is not a contrivance and
> therefore cannot be required to obtain an air permit. Yesterday at 3:00 pm,
> Friends of the Oceano Dunes, who initiated and won the contrivance case,
> delivered a 900 page comment package to APCD opposing our proposed
> amendment and suggesting we implement other options instead, most of which
> involved vacating Rule 1001 and trying something different, including an
> MOA instead of the rule. Quite a lengthy discussion ensued among our Board
> members, particularly regarding crafting an MOA to replace the rule.
>
> I responded that an MOA would not be acceptable to EPA as a regulatory
> enforcement mechanism to ensure the emission reductions required to come
> into attainment of federal PM standards would be achieved in a timely
> manner. The Board asked me to request EPA to provide an official letter
> stating your position on this matter; specifically, whether or not
> substituting a negotiated MOA with State Parks would be acceptable to EPA
> as a demonstration that we were on a path to attainment and thus avoid
> federal intervention. In light of your April 15, 2015 letter to the
> District, the Board's primary concern is the potential for a nonattainment
> designation by EPA for the federal PM10 and/or PM 2.5 standards if the rule
> were to be rescinded and replaced with an MOA.
>
> The Board is hoping you can provide a response by or before our next Board
> meeting on June 17. Please let me know if you can provide such a letter and
> the timeframe in which we might expect it, and please call me if if you
> have any questions or need clarification on this request.
>
> Thank you, and I look forward to hearing from you.
>
> Larry
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>
> Larry Allen
> Air Pollution Control Officer
> San Luis Obispo County Air Pollution Control District
> Phone:  805 781-5912
> Fax:      805 781-1002
> Web:    http://www.slocleanair.org
>
> P Please consider the environment before printing this e-mail
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>



http://www.slocleanair.org/






From: lallen@co.slo.ca.us
To: Jordan, Deborah
Cc: Zimpfer, Amy; Drake, Kerry; gwilley@co.slo.ca.us; biering@ammcglaw.com
Subject: Appeals Court decision on SLOAPCD dust rule
Date: Friday, April 10, 2015 2:45:11 PM


Hi Debbie,


I just sent you all a copy of the Appeals Court decision just published
this week regarding our dust rule regulating emissions from the Oceano
Dunes State Vehicular Recreation Area. We are holding a special meeting of
our Board next Thursday, April 16, to discuss the ruling in closed session
and get direction from them on next steps. It would be very helpful if you
could provide us with your thoughts on any concerns EPA might have if we do
not correct the legal inaccuracies in the ruling regarding our authority to
regulate such a source, or if the decision somehow results in overturning
our rule or lessening our ability to enforce it.


A letter from you stating such concerns would be helpful in our discussions
with the Board next Thursday. I will be out of the office on vacation next
week, so if you can provide such a letter, please include Gary Willey, our
Engineering and Compliance Manager, and Ray Biering, District Counsel on
your response. I've cc'd them both above so you have their email addresses.


Thank you for considering this request. I look forward to hearing from you,


Larry


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail


[Scanned @co.slo.ca.us]
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From: lallen@co.slo.ca.us
To: Jordan, Deborah
Cc: Drake, Kerry; Zimpfer, Amy; Adams, Elizabeth
Subject: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Wednesday, May 27, 2015 6:31:51 PM


Hi Debbie,


I hope all is well with you. I realize you're about to leave for your D.C.
assignment, so I've cc'd your executive team on this in the hopes that one
of you can provide a response to my request.


At our Board hearing today, we asked the Board to amend Rule 1001 (the
Oceano Dunes Dust Rule) to remove the permit requirement to comply with the
recent Court of Appeals opinion that the facility is not a contrivance and
therefore cannot be required to obtain an air permit. Yesterday at 3:00 pm,
Friends of the Oceano Dunes, who initiated and won the contrivance case,
delivered a 900 page comment package to APCD opposing our proposed
amendment and suggesting we implement other options instead, most of which
involved vacating Rule 1001 and trying something different, including an
MOA instead of the rule. Quite a lengthy discussion ensued among our Board
members, particularly regarding crafting an MOA to replace the rule.


I responded that an MOA would not be acceptable to EPA as a regulatory
enforcement mechanism to ensure the emission reductions required to come
into attainment of federal PM standards would be achieved in a timely
manner. The Board asked me to request EPA to provide an official letter
stating your position on this matter; specifically, whether or not
substituting a negotiated MOA with State Parks would be acceptable to EPA
as a demonstration that we were on a path to attainment and thus avoid
federal intervention. In light of your April 15, 2015 letter to the
District, the Board's primary concern is the potential for a nonattainment
designation by EPA for the federal PM10 and/or PM 2.5 standards if the rule
were to be rescinded and replaced with an MOA.


The Board is hoping you can provide a response by or before our next Board
meeting on June 17. Please let me know if you can provide such a letter and
the timeframe in which we might expect it, and please call me if if you
have any questions or need clarification on this request.


Thank you, and I look forward to hearing from you.


Larry


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail



mailto:lallen@co.slo.ca.us

mailto:Jordan.Deborah@epa.gov

mailto:Drake.Kerry@epa.gov

mailto:Zimpfer.Amy@epa.gov

mailto:Adams.Elizabeth@epa.gov

http://www.slocleanair.org/





[Scanned @co.slo.ca.us]








From: Lo, Doris
To: kmaglian@arb.ca.gov; svanders@arb.ca.gov; kkarpero@arb.ca.gov; Whitney, Daniel@ARB
Cc: Jordan, Deborah; Drake, Kerry; Lakin, Matt; Spiegelman, Nina; Hong, Jeanhee; Tax, Wienke; Mays, Rory; Lee,


 Anita; Steckel, Andrew
Subject: Draft agenda for February 18th (10-1pm) Statewide SIP issues meeting
Date: Friday, February 13, 2015 10:44:10 AM
Attachments: Feb 18 ARB EPA meeting proposed AGENDA.docx


Karen, Sylvia, Kurt and Daniel,
 
Attached is a proposed agenda for our meeting next week.  Lots of things to discuss.  Let us know
 what you think and if you’d like to add anything.
 
____________________
Doris Lo
EPA Region 9 Air Division
Planning Office
(415) 972-3959
lo.doris@epa.gov
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PROPOSED AGENDA 
 



1 
 



Statewide SIP Issues Meeting and Coordination 
February 18, 2015, 10-1 pm 



Sacramento, California 
 
Welcome and Introductions 
 
1. Updates since Last Meeting, April 30, 2014 



•  
  



 
2.  Litigation Update  
 
3.  Managing SIP Submittals   



• of  
  



 
  



 
 



  
  



 
  



 
  



 
  



  
 



 
   
   



 
9. Other areas 



   
  
   
    
  
• San Luis Obispo PM10 
  



 
10.  Other topics? 
 
11. Action Items 

















From: Drake, Kerry
To: biering@ammcglaw.com; gwilley@co.slo.ca.us; lallen_apcd@co.slo.ca.us
Cc: richard.corey@arb.ca.gov; Magliano, Karen@ARB; Lakin, Matt; Steckel, Andrew; Kurpius, Meredith; Vallano,


 Dena; Jordan, Deborah; Spiegelman, Nina; Christenson, Kara; Zimpfer, Amy; LEVIN, NANCY; rcorey@arb.ca.gov
Subject: Letter to Larry Allen regarding Oceano Dunes.
Date: Wednesday, April 15, 2015 3:02:00 PM
Attachments: 04-15-2015_Allen_SLO.pdf


Hi All,
 
Attached please see a letter from Deborah Jordan to Larry Allen regarding control of emissions from
 Oceano Dunes.
 
Thanks,
Kerry Drake
Associate Director, Air Division
U.S. EPA, Region 9
415-947-4157
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY



REGION IX
k PRO’ 75 Hawthorne Street



San Francisco, CA 94105-3901



April 15, 2015



Mr. Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District



3433 Roberto Court
San Luis Obispo, California 93401



Thank you for bringing to EPA’s attention recent developments that relate to San Luis Obispo County



Air Pollution Control District’s (District’s) efforts to regulate particulate matter pollution pursuant to



Rule 1001, “Coastal Dunes Dust Control Requirements.” As you know, during the 2012-2014 time



period, the District’s CDF monitor, a required regulatory monitor near the Oceano Dunes, has reported



seven air quality exceedances of the 2006 24-hour PM2.s and seven exceedances of the 24-hour PM0



national ambient air quality standards (NAAQS). This poses a serious health concern which the District



has been attempting to address. According to the District’s 2010 Phase 2 South County Particulate



Study, these exceedances are attributable to vehicular disturbance of beach and sand dunes. These data



suggest that the operation of vehicles on dunes is contributing to the exceedances of the NAAQS, which



are intended to protect human health and the environment.



We understand that a recent decision by the California Court of Appeal may have impacted the District’s



ability to implement and enforce Rule 1001. This development raises concerns regarding the future



viability of the District’s strategy of relying on Rule 1001 to address PM2.S and PM10 NAAQS



exceedances. If legal or other developments close off this approach, EPA and the District will need to



re-visit other options for addressing NAAQS exceedances, including the possibility of federal action to



designate the area to non-attainment for the 2006 24-hour PM2.5NAAQS andlor the 24-hour PM10



NAAQS. A designation to nonattainment would trigger a comprehensive planning process to achieve



clean air.



With these facts in mind, we want to reiterate our support for the District’s efforts thus far to address the



anthropogenic emissions from the beach and sand dunes. We continue to believe that pollution control



measures such as those contained in Rule 1001 can provide a reasonable basis for regulating this activity



in order to protect human health.



P,,,iied on Re1ed Paper











Please feel free to call me at (415) 972-3 133 if you would like to further discuss options for meeting the
PM2.5 and PM10 NAAQS in San Luis Obispo County.



Sincerely,



Deborah .Jordaiy
Director, Air Division



cc: Richard Corey, California Air Resources Board













From: Drake, Kerry
To: lallen@co.slo.ca.us
Subject: Re: Letter to Larry Allen regarding Oceano Dunes.
Date: Thursday, April 16, 2015 9:27:53 AM


Enjoy your vacation!


Sent from my iPhone


> On Apr 15, 2015, at 5:27 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us> wrote:
>
>
> Thank you very much for the response Kerry - please express my thanks to
> Debbie. I'll make sure my Board sees this.
>
> Larry
>
>
>
> Sent with Good (www.good.com)
>
>
>
> -------- Original Message --------
>
> From :      "Drake, Kerry" <Drake.Kerry@epa.gov>
> To :         "biering@ammcglaw.com" <biering@ammcglaw.com>,
> "gwilley@co.slo.ca.us" <gwilley@co.slo.ca.us>, "lallen_apcd@co.slo.ca.us"
> <lallen_apcd@co.slo.ca.us>
> Cc :        "richard.corey@arb.ca.gov" <richard.corey@arb.ca.gov>,
> "Magliano, Karen@ARB" <karen.magliano@arb.ca.gov>, "Lakin, Matt"
> <Lakin.Matthew@epa.gov>, "Steckel, Andrew" <Steckel.Andrew@epa.gov>,
> "Kurpius, Meredith" <Kurpius.Meredith@epa.gov>, "Vallano, Dena"
> <Vallano.Dena@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
> "Spiegelman, Nina" <Spiegelman.Nina@epa.gov>, "Christenson, Kara"
> <Christenson.Kara@epa.gov>, "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>, "LEVIN,
> NANCY" <Levin.Nancy@epa.gov>, "rcorey@arb.ca.gov" <rcorey@arb.ca.gov>
> Sent on : 04/15 03:02:31 PM PDT
> Subject : Letter to Larry Allen regarding Oceano Dunes.
>
>
>
> Hi All,
>
>
>
> Attached please see a letter from Deborah Jordan to Larry Allen regarding
> control of emissions from Oceano Dunes.
>
>
>
> Thanks,
>
> Kerry Drake
>
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> Associate Director, Air Division
>
> U.S. EPA, Region 9
>
> 415-947-4157
>
>
>
>  (See attached file: 04-15-2015_Allen_SLO.pdf)
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>







